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in contemplation of bankruptcy, concealed, or failed to keep, books of account, 
with records, from which his true condition might be ascertained. Evidently 
the decision of the Federal court as to the discharge in bankruptcy contained no 
adjudication as to whether or not there had been fraud in the transferring of 
these insurance policies to his wife; and it is equally clear that the equitable 
lien of the trustee upon the property involved, which he held by virtue of this 
action, if he could establish fraud in the transfers, was in no way affected by the 
personal discharge of the bankrupt. ' If a bill is pending against a bankrupt 
and others alleged to be fraudulent trustees for him, his discharge releases only 
him.' Phelps v. Curte, 80 111. 109." 



Eeceivees— Authority — Opebatikg Plant — Losses— Expenses— Miscon- 
duct — Attorney's Fees. — A receiver of a manufacturing company was directed 
to sell certain machines, and hold the proceeds subject to the order of the court. 
He paid out the entire amount, however, for expenses in operating the plant. 
Without an order he sold other property and paid out the proceeds for expenses. 
Held, that in neither case was the authority inferrible from the instructions of 
the court and he should be charged with both items. 

It was also held that where, by reason of his misconduct, the receiver was 
compelled to employ an attorney to represent him in the settlement of his 
accounts, he is properly chargeable with the attorney's compensation. State 
Central Savings Bank v. Fanning BaU-Bearing Chain Co. (Iowa), 92 N. W. 712. 

PerLadd, C. J.: 

"The authorities agree that very little discretion is allowed a receiver in the 
matter of expenses, and generally he is not to be credited with payments of 
those incurred without leave of the court. Beach, Eec. sec. 750; Patrick v. 
JEells (Kan.), 2 Pac. 116; In re Sheets Lumber Co. (La.), 27 So. 809; Cmdrey v. 
BaUroad Co., 93 U, S. 352, 23 L. Ed. 950. It is not to be understood that the 
receivers must go to the court with every trifling matter. Modern practice per- 
mits them to exercise their sound discretion in many matters relating to the care 
and management of property in their custody, subject to the subsequent approval 
of the court, which will be given when the oflncer has acted in good faith, and 
what he has done appears to have been beneficial to the parties interested. 
Beach, Bee. sec. 269. See U. S. v. Late Corporation of Church of .Team Christ of 
Latter Day Saints (Utah), 21 Pac. 506; Railroad Co. v. Hemdon (Tex. Civ. App. ) 
33 S. W. 377; Henry v. Henry (Ala.), 15 South. 916. But this is done at their 
own risk. In so important a matter as the operation of a manufacturing plant 
an order should be first obtained, and the receiver keep strictly within its limits." 

And the following further extract from the opinion is an excellent summary 
of the general law: 

" The extent of a receiver's authority is always to be measured by the order 
of appointment, and such subsequent directions as may from time to time be 
given. He must stand indifferent as between the parties, though appointed on 
the application of one of them, and prudently preserve and protect the property 
intrusted to him as an officer of the court. The property is in emtodia legis 
and the receiver acts for the court, as its creature or officer, having no powers 
save those conferred upon him by its orders, or reasonably to be implied there- 



770 8 VIRGINIA LAW REGISTKR. [Feb., 

from. Bank 0/ Montreal v. Chicago, C. & W. B. Co., 48 Iowa, 518; Booth v. 
dark, 17 How. 322, 15 L. Ed. 164; Davia v. Gray, 16 Wall. 203, 21 L. Ed. 447; 
Attorney Oeneral v. Insurance Co., 89 N. Y. 94; Bisp. Eq. (3d Ed.) par. 580. 
Indeed, the receiver has been aptly termed the arm or hand of the court, by 
which it seizes property in controversy, and preserves it for the benefit of 
whjmsoever shall ultimately become entitled thereto. 20 Am. & Eng. Enc. Law 
(1st Ed.) 158. The primary object is the preservation of the property, and 
every person undertaking the duties of a receivership must be assumed to 
appreciate the main and controlling purpose to be subserved in his selection. It 
is no injustice to him, then, that the object of his appointment be kept in mind 
in adjusting his accounts, and that courts, after seizing the property of litigants, 
will not approve of its dissipation in useless expenses, or shut their eyes to its 
loss through the negligence or mismanagement of its ofiScers. Not every act 
within the letter of an order can be sanctioned, nor everything done without the 
direction of the court condemned. The tests to be applied are: (1) Was the act 
under investigation within the authority conferred by an order of court? (2) 
If so, was it performed with reference to the preservation of the estate, as a man 
of ordinary sagacity and prudence would have performed it under like circum- 
stances? (3) If without authority, was it beneficial to the estate? These prin- 
ciples are so elementary that authorities need scarcely be cited. But see Yetzer 
V. Applegate, 85 Iowa, 121, 52 N. W. 118; Kaiser v. Kellar, 21 Iowa, 95; Beach, 
Kec. sec. 229, 301; 20 Am. & Eng. Enc. Law (1st Ed.) 120; Car/s Adm'rx. 
Morns, 85 Va. 21, 6 S. E. 613. 

"The property, though temporarily in the keeping of the court, is sheltered 
by the same rights of ownership as before seized. It ' does not sit as a bandit 
dividing boQty,' as was remarked by the court of appeals of New York in 
Attorney General v. Insurance Co., 91 N. Y. 57, 43 Am. Kep. 648. Its duty is to 
see that the property is conserved with the same care as is exacted from trustees 
generally. The same degree of diligence should be exacted from the receiver 
in keeping down expenses and shielding the property from unjust exactions as a 
prudent man would exert in protecting and realizing from his own property. 
Any other rule would be inconsistent with the high responsibility involved in 
devesting owners of possession for the purpose of a safer administration and 
more just distribution by the court. See Speiser v. Bank (Wis.) 86 N. W. 243; 
Henry v. Henry (Ala.), 15 South. 916." 

See the recent Virginia case of State Bank v. Domestic Sewing Machine Co., 
99 Va. 411, where the difference between the powers of a passive and of an active 
receiver are pointed out, and where also will be found a discussion, by Whittle, 
J., of the implied powers of an active receiver. 



Practice AT Law — Writ Ebturnable to a Day not a Rule Day, by 
Ebbor op CiiEBK — Effort to Correct — Statute of Limitations. — We 
have the report of a recent ruling on a novel point of practice, by Judge Hund- 
ley, of the Circuit court of Mecklenburg county. The action was for personal 
injuries inflicted September 8, 1900. On September 7, 1901, counsel for plaintiff 
made a memorandum in the clerk's office for summons against the defendant, 
returnable to the second September rules (third Monday), but by a clerical error 



